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earned patent term adjustment. See 37 CFR 1 704(b) 9 6 ° f th ' S ^^^n, even if timely filed, may reduce" an v 

Status y 

1 )□ Responsive to communication(s) filed on 

2a)D This action is FINAL tk;^ • 

u ^D)|2SI This action is non-final. 

3) D Since this application is in condition for allowance exrpnt fnr f« ma i * + 
closed in accordance with the practice J^^SZ^Ss^Tu Z?OG2% * *" ^ ,8 

Disposition of Claims ' 

4) H Claim(s) U10 is/are pending in the application. 
4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) S Claim(s) U10 is/are rejected. 

7) Q Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 
10O The drawing(s) filed on is/are: a) D accepted or bfl objected to by the Examiner 

APpfcant may not request that any objection to the drawings) be he.d in abeyance. See 37 CFR 1.85(a) 

11) U The proposed drawing correction filed on j s - a )H anr,™^ M n a- , 

if annr™»H > approved b)Q disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 

12) D The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§ 119 and 120 

1 3) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C § 1 19(a)-(d) or ffl 
a)D All b)Q Some * c)Q None of: ( 

1 Certified copies of the priority documents have been received. 

20 Certified copies of the priority documents have been received in Application No 

See the attached detailed Office action for a list of the* certified cop^ot received 

14) U Acknowledgment is made of a claim for domestic priority under 35 U S C 6 1 1 q W « 
a \ n Th« tr^neior ,u. « § 9(e) (t0 a P rovis| onal application) 

15) n ISJ.1T ^ f0re ' 9n ' an9Uage provisiona, a PP"' ca *™ ^s been received 

J-ST^^ ' S ^ 3 C ' aim d ° meS,iC Pri ° rity 35 U S C " ~ r «1. 

1) p3 Notice of References Cited (PTO-892) 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) 

3) U Information Disclosure Statement(s) (PTO-1449) Paper No(s) 
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4) □ Interview Summary (PTO-413) Paper No(s). 

5) LJ Notice of Informal Patent Application (PTO-1 52) 

6) LJ Other: 
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1 Claims 1 -. 1 0 are pending in this application. 

2 - A substitute specification including the claims and Figures are required 

pursuant to 37 CFR 1. 125(a) because the fax copy is not completely legible. 

A substitute specification filed under 37 CFR 1.125(a) must only contain subject 
matter from the original specification and any previously entered amendment under 37 
CFR 1.121. If the substitute specification contains additional subject matter not of 
record, the substitute specification must be filed under 37 CFR 1.125(b) and must be 
accompanied by: 1) a statement that the substitute specification contains no new matter; 
and 2) a marked-up copy showing the amendments to be made via the substitute 
specification relative to the specification at the time the substitute specification is filed. 

3 The following is a quotation of the first paragraph of 35 U.S.C. 1 12: 

The specification shall contain a written description of the invention, and of the 
manner and process of making and using it, in such full, clear, concise, and exact 
terms as to enable any person skilled in the art to which it pertains, or with which 
it is most nearly connected, to make and use the same and shall set forth the best 
mode contemplated by the inventor of carrying out his invention. 

Claims 1-10 are rejected under 35 U.S.C. 112, first paragraph, as containing 
subject matter which was not described in the specification in such a way as to enable one 
skilled in the art to which it pertains, or with which it is most nearly connected, to make 
and/or use the invention with respect to the microorganism per se, see the following 
paragraphs. 

It is apparent that the strain Bacillus mycoides RLJ B-107 is required to 
practice the claimed invention(s) as recited in the claims. As a required element it must 
be known and readily available to the public or obtainable by a repeatable method set 
forth m the specification. If it is not so obtainable or available, the enablement 
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requirements of 35 U.S.C. 112, first paragraph, may be satisfied by a deposit of the 
specific microorgamsm. See 37 C. F. R. 1.802. ucpuwi ui me 

The specification does not provide a repeatable method for obtaining the 
~Sr d " d ° eS n0t ^ ear t0 be a rea <% available material. Deposit of 
ZLn? fy ena , bIement re f lrements of 35 U-S.C. 1 12. If a deposit has beenmade 
iffSSS SKJ ™ Crfteria ° f * — m accordance 

If a deposit has not been supplied or made under the Budapest Treaty then 
an affidavit or declaration by Applicants or someone associated with patem owner 
who is in a position to make such assurances, or a statement by an attorney of record over 
his or her signature, stating that the deposit has been made under the terms of the 

SZESE ^ d *? f rCStri f ° nS imp0S6d by the d£ P° sitor « the availaliSy to 
the public of the deposited matenal will be irrevocably removed upon the granting of a 
patent, would satisfy the deposit requirements, See 37 CFR 1.808. 8 

»m* ? 3 ( ! ep( ? t ' S n0t made under the teims of the Budapest Treaty, then an 

affidavit or declaration by Applicants or someone associated with thVpatent owner vZ 
is in a position to make such assurances, or a statement by an attorney of record over his 

^LTn ' Statmg % u 3t * e dCp0Sit haS been made at an depository and 

that the following criteria have been met: 

hi. ff a ^ during the pendency of the application, access to the 

deposit will be afforded to one determined by the Commissioner to be emitted thereto; 

...... , , . b ) a11 restrictions imposed by the depositor on the 

availability to the public of the deposited material will be irrevocably removed uZ Z 
granting of a patent; *^ 

th.vn «m i , „ c) the deposit will be maintained for a term of at least 

tiurty (30 years and at least five (5) years after the most recent request for the furnishing 
of a sample of the deposited material; s 

d) a viability statement in accordance with the 



provisions of 37 CFR 1 . 807; 



and 



e) the de P° sit wi" be replaced should it become 
necessary due to inviabihty, contamination or loss of capability to function n the manner 
described m the specification. 

u u ^ addition ' the identifying information set forth in 37 CFR 1 809rd) 
should be added to the specification, See 37 CFR 1.803-37 CFR 1.809 for addition 
explanations of these requirements. ^uiuunai 
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4 - The following is a quotation of the second paragraph of 35 U. S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out 
and distinctly claiming the subject matter which the applicant regards as his 
invention. 

Claims 1-10 are rejected under 35 U.S.C. 1 12, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

A broad range or limitation together with a narrow range or limitation that falls 
within the broad range or limitation (in the same claim) is considered indefinite, since the 
resulting claim does not clearly set forth the metes and bounds of the patent protection 
desired. Note the explanation given by the Board of Patent Appeals and Interferences in 
Ex parte Wu, 10 USPQ2d 2031, 2033 (Bd. Pat. App. & Inter. 1989), as to where broad 
language is followed by "such as" and then narrow language. The Board stated that this 
can render a claim indefinite by raising a question or doubt as to whether the feature 
introduced by such language is (a) merely exemplary of the remainder of the claim, and 
therefore not required, or (b) a required feature of the claims. Note also, for example, the 
decisions of Ex parte Steigewald, 131 USPQ74 (Bd. App. 1961); Ex parte Hall, 83 
USPQ 38 (Bd. App. 1948); and Ex parte Hasche, 86 USPQ 481 (Bd. App. 1949). In the 
present instance, claims 1 and 6 (improper Markush grouping) recites the broad recitation 
sources from "carbon source" and the claim also recites "carbon source selected from 
sucrose...." which is the narrower statement of the range/limitation. 

The claimed language is an improper Markush grouping. Acceptable 
language will be —selected from the group consisting of... ..--for both Claims 1 and 6. 
In claims 1, 5 , 9 and 10 , there is no antecedent basis for the term structure 1 . 
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In claims 2-4, what is the scope of the expression "with pH 7.2" in the claimed 
process? 



5 - No anticipatory art has been found. 



6 No Claim is allowed. 



7- The lengthy specification has not been checked to the extent necessary to 

determine the presence of all possible minor errors. Applicant's cooperation is requested 
in correcting any errors of which applicant may become aware in the specification. 



8- Any inquiry concerning this communication or earlier communications 

?n« e X mer ^° Uld b \ directed t0 Examiner filing whose telephone number is 
703) 308-2034 and fax number is (703) 308-4242 or SPE Michael Wityshyn whose 
telephone number is (703) 308-4743. Examiner can be reached Monday-Thursday from 
about 5.30 A.M. to about 3:00 P.M. Any inquiry of a general nature or relating to the 

^ * directed t0 the ^ receptionist whose teIephone 
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